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Common Misunderstanding in Construction Contract Management

TEAOEENE LER

Remaining Silent and Acceptance by Conduct

Q4. What if the Contractor did not Counter-Sign and remains Silent but continues to
start work at full speed on site?

A4. This is getting tricky, if the Contractor carries on Working without protest for an unreasonably long time,
then, it may be deemed that the Contractor is “Accepting by Conduct” the terms of the “Counter-Offer”.

Implied Terms - Parties cannot benefit from his own fault

Q5. In a Construction Contract Document, all the Extension of Time Clauses have been
deleted. Is it correct to assume that the Contractor has to Complete the Project
within the Contract Period in all circumstances because all the EOT clauses have
been deleted, otherwise, the Contractor will be subject to Liquidated Damages (LD).

A5. No. because there is always an implied term that it is against the principle of Natural Justice for

someone to benefit from it’s own fault, it is not enforceable under law.
The Contractor will still have to complete within the Contract Period and liable for LD for delays due to
his own fault (e.g. short of labour; poor planning; poor workmanship etc.) and due to no-body’s fault
(e.g. inclement weather; Fire or other Natural damages etc.) However, if the delay is due to the Client’s
fault (e.g. Late information, Delay by Direct Contractor etc.) then because there is no EOT Clause to
reasonable extend the Completion Time, the Contract becomes “Time at Large”.

Independent Contractor Vs Employee (Master & Servant)

Q6. Employer is the Master and the Contractor has to follow everything the Employer and
his Representative say in carrying out the Contract.
A6. No. because a Contractor in a Construction Contractor is not an Employee of the Employer under the
Labour Ordinance or the “Master & Servant” principle.
The main difference is that under the definition of “Master & Servant” or Employee under the Labour
Ordinance, the Employer is “Vicariously Liable” for his Employee’s act, so the Employer has complete
control over how his Employees do their works. However, because the Contractor under the
Construction Contract is an Independent Contracting Party, the Contractor is fully responsibly for

: his own actions under law and the Employer’s Control over the Contractor is only limited what is
defined in the Contract signed between the Parties.
[
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The Best Practice vs The Most Expensive Practice

Q7. Someone tells the Contractor that he should use the best practice, as required
under the contract, which include using the best (most expensive) Material;
Design; Methodology in carrying out his work under the Contract. Is this Correct?

A7. No. the Best Practice does not equal to the Most Expensive Practice. What is “Best” varies
under different conditions and impact greatly how the Contractor prices his tender in the first
place Best Practice in a 5 star Hotel will differ widely from Best Practice in a Dai Pai Dong (oK
HE#Z) . In addition, because the Contractor is an Independent Contracting Party, the Contractor
is fully responsibly for his end product meeting the Contract and Legal Requirements, so the
Contractor has to consider all these factors in determining what is the “Best Practice” under a
particular situation.

Information Received by Contractor

Q8. Can the Contractor assume that information passed to him by the Employer’s
Representative / Consultant is accurate and hold the parties liable if such
information are inaccurate / incorrect?

A8. No, except when such information is passed on under formal Instructions, in particular when
such information is marked “for reference Only”.

Unless the issuing Parties clearly confirm that they are responsible for the accuracy of such
information issued, it is normally assumed this information is for information only.

Responsibility for Design under a
“Design & Build Contract (D&B)”

Q9. Can the Employer / Employer’s Representative(s) insist that the Contractor use
a particular Material / Equipment / Design which is clearly within the “Design
Scope” of the Contractor and such Requirements are not stated in the “Employer’s
Requirements (ER)”?

A9. No, except where such requirements are required under the Law or are specified in the ER.
The only way the Employer can insist on such change is to issue a “Change Order”
revising the ER. / .
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